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Gordon: International Litigation in the Americas
II. INTERNATIONAL
LITIGATION IN THE AMERICAS

A. Introduction
Michael W. Gordon*
We are not going to present individual papers. Rather, we are going to
talk about the hypothetical. It is entitled, "International Civil Litigation."
Basically, we are going to discuss a situation that may remind you of some
of the litigation that has been going on in the last ten to fifteen years,
particularly the Bhopal case (the explosion in India).
In our case, we have an American company called GROWFAST,
which has subsidiaries in Brazil and Mexico: GROWBZL and
GROWMEX, respectively. There was a similar explosion in each of the
countries and in each explosion there were a number of deaths and
injuries. We are going to look at them separately.
In the Brazilian plant, a U.S. technician and several Brazilian
employees were killed. Injuries were suffered by dozens of other
employees and the resulting cloud from the explosion drifted over an
extensive area causing bums to several hundred more people, including a
number of foreign tourists from the United States and France. You will see
why France shortly.
In the Mexican plant, a very similar explosion happened. People were
killed, except in this case they were a U.S. technician, several Mexican
employees, and U.S. and German tourists. Also, the president of
GROWFAST made a statement both in Rio and Mexico City when he was
trying to assuage the concerns of people. He did not do it very well, and
he blamed the accident on corrupt local government officials who
demanded and accepted payoffs during the construction of the plant. That
statement was repeated in newspapers throughout Brazil and Mexico and
in the United States. The president has since then apologized.
We have a series of legal actions that have been filed. Actions have
been filed in the United States against GROWFAST by two injured U.S.
citizens/tourists and the personal representative of the U.S. citizen who
was killed. The suit has been filed in state court in Tampa. Several other
injured U.S. citizens, who were tourists and residents of New York City,
have filed in Federal District Court in New York City against
GROWFAST. The remaining injured U.S. citizens and some of the injured
Chesterfield Smith Professor of Law at the University of Florida Levin College of Law
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parties from Mexico and Brazil, including the German and French tourists,
have filed suit against GROWFAST in a southern Texas city where
GROWFAST has a plant.
The Brazilian and Mexican government officials, whom GROWFAST
suggested have taken payoffs, have brought suit in Federal District Court
in Tampa.
All of these parties, after considering the possibility of extensive
punitive damages, requested jury trials and sought extensive discovery.
There also was an action initiated in France. We will talk about that later.
And there were actions initiated in Mexico and Brazil, which were quite
similar, initiated by many of the Brazilians and Mexicans, respectively.
Employees and residents who were injured have brought suit in
Monterrey, Mexico. The Brazilians have brought suit in Rio. They have
asked for compensatory damages. They also have asked for moral
damages in an amount equivalent to what the United States would pay as
punitive damages. We will talk about moral damages. Two other Mexican
government officials who did not sue in the United States, sued in Mexico
City instead. Two others in Brazil sued in Rio.
It may be that the material in the pesticide that was made in Brazil,
Mexico, and the United States, came from ingredients that originated in
Japan and/or England. It is possible that GROWFAST will attempt to
bring those two parties into the suit and have them share responsibility.
Therefore, we have a series of questions that could take us all day to
answer.
I would like to introduce my panelists here. Professor Daniela Vargas
is a professor both at the State University of Rio and at P.U.C., the
Pontificia Universidade Cat6lica of Rio de Janeiro which is a private
catholic school. She teaches- law.and litigation at both universities.
Second, David Epstein-is Chief of International Civil Litigation for the
Department of Justice and author of a very fine book called "International
Civil Litigation." I am very pleased to say I have joined with David and
two others to write a new West casebook on international civil dispute
resolution. David has participated in similar programs here in Gainesville
and with me in Santa Fe, New Mexico, and Guanajuato, Mexico.
Carlos Manuel Loperena is a partner in Loperena and Loperena in
Mexico City and a graduate of the.Escuela Libre de Derecho in Mexico
City. I often hear him referred to as the leading civil litigator in Mexico.
Carlos and I began doing this kind of format about ten years ago with a
Canadian organization, and we went on tour to Chicago, Los Angeles, and
New York, and have done similar presentations in Santa Fe, Guanajuato,
and Miami.
Third is Adolfo Jimenez, who is a partner and head of international
litigation at Holland & Knight, a firm with which this law school has a
long, very close, and good relationship. Adolfo and I have worked together
https://scholarship.law.ufl.edu/fjil/vol14/iss1/2
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on a case, which will bring into this hypothetical the issue of defamation.
Adolfo has also participated in some of these similar kinds of programs
dealing with international litigation.
International litigation has exploded in the last decade. There are
enormous numbers of cases that are going on. If you look in the
newspapers, you see cross border issues commonly talked about, for
example in the last week the settlement by DuPont of several of the cases
dealing with the pesticide Benlate, from which part of this hypothetical is
taken. I have been working as an assistant with DuPont for several years
on their cases in Ecuador and Costa Rica. We now see in the newspapers
a great deal of the Bridgestone tire case and attempts to get jurisdiction
over the Japanese company Bridgestone, which is a parent company of
Firestone. I am now working as a consultant to try to reach the Japanese
company, an extremely difficult issue of getting personal jurisdiction over
the Japanese company in this country.
The North American Free Trade Agreement (NAFTA) and the World
Trade Organization (WTO) have increased trade enormously, and have
obviously had a spillover effect in increasing conflict and litigation,
especially contract litigation. This kind of tort disaster litigation has also
increased dramatically as trade has increased geometrically.
I think you will agree that being the moderator here means, I am going
to have to try to moderate the enthusiasm of these people who know so
much about the topic. We will first take a look at the questions which
involve not the actions in the United States, but the actions in Mexico and
Brazil because so many of us are from the United States and we are
interested in some of the aspects of litigation which commences in Brazil
and Mexico.
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B. Panel on InternationalLitigation in the Americas
DavidEpstein,' Michael W. Gordon, Adolfo E. Jimenez,42 Carlos
Manuel Loperena,3 andDaniela Trejos Wargas
MODERATOR

-

MICHAEL

W. GORDON:

We might start with France. However, I do not mean to denigrate
France by disposing of the tort action which has been brought in Paris.
How on earth can a French injured party go home to France and bring an
action in the court of Paris?
DAVID EPSTEIN:

There is a peculiar provision in the French Civil Code which would
give the plaintiff jurisdiction. For anyone who is domiciled in France,
there is jurisdiction to maintain an action there.
MODERATOR -

MICHAEL

W. GORDON:

Is that what we call "extraordinary jurisdiction?"
DAVID EPSTEIN:

We would call it "extraordinary jurisdiction." It is very commonplace,
an old provision in the civil code. And it would cause problems if there
were a judgment issued on that basis, in terms of enforcement in the
United States. It would be exorbitant from the United States' point of
view.
MODERATOR -

MICHAEL

W. GORDON:

That is certainly one of the questions we will get back to on judgment
enforcement. If there is ajudgment rendered against GROWBZL and it is
taken back to Brazil, would Brazil recognize that judgment or would
Brazil reject it?
Let us look at the actions that are initiated in Mexico.

1. Director of the Office of Foreign Litigation, Civil Division, Department of Justice, and
has held that position for the past 19 years.
2. Partner at Holland & Knight LLP and practices in the areas of international litigation,
media, maritime, and transportation law.
3. Partner in the Mexico City law firm of Loperena, Lerch y Martin del Campo.
4. Professor of Private International Law and Property Law/Real Estate, School of Law,
Pontifical Catholic University of Rio de Janeiro (PUC-RIO), Brazil.
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DANIELA TREJOS VARGAS:

I would just like to comment that there is a provision in the Code of
Civil Procedure in France, Article 46 whereby the jurisdiction would be
determined, in a similar way as with tort actions in Brazil, according to the
place of the damage or the place where the damage was suffered. I have
my doubts whether Article 46 of the French Code of Civil Procedure
would allow French jurisdiction in this case.
MICHAEL W. GORDON:
Would you recommend that the party GROWBZL defend the suit in
France or simply wait for an attempt to enforce it and then argue that it
should not be enforced? Do you think it would be wise to ignore the
French filing of the suit?
MODERATOR -

DANIELA TREJOS VARGAS:

No. I think in all countries that follow the civil law tradition, you
should stand in court. You can defend yourself just on the point of the
jurisdiction. You would simply move to dismiss, saying that according to
French law, France does not have jurisdiction. I would use Article 46 of
the French Code of Civil Procedure to show that the connecting element
for jurisdiction would extinguish the suit without examination of the
merits. But if the court declares itself competent, then you would have to
reply and go into court ready to defend yourself on the merits.
W. GORDON:
The danger in some jurisdictions, and it may not be in France, is that
if you do show up and contest the jurisdiction, if you win, of course, you
are happy. You go home. There is no case going forward. But if you lose,
you have submitted yourself to the merits, and that is obviously a great
concern.
MODERATOR -

MICHAEL

ADOLFO E. JIMENEZ:

In this particular case I think you may get a situation where you have
to contest personal jurisdiction, but you have to ask yourself if you want
to. Maybe you are better off with keeping this action in France because of
the amount of damages that you are exposed to, especially in light of the
fact that you have so many other actions that you are exposed to. This
particular action in France may have some strategic value for you in other
jurisdictions when you are arguingforum non conveniens or other aspects
in other jurisdictions.
I just think here you have one single lawsuit. The exposure may be
minimal. Do you even want to fight the jurisdiction in that particular
locality?
Published by UF Law Scholarship Repository, 2001
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DANIELA TREJos VARGAS:

But if you argue lack of jurisdiction, would that expose you? I am
always very concerned to go to court in Europe because of the new
conventions that permit the enforcement of the judgments all over Europe.
If you are condemned in a default judgment in Europe it means you cannot
have one single asset in Europe absolutely free from execution, and you
will not be doing business in Europe either.
DAVID EPSTEIN:

The risk in Europe is that the French judgment could be enforced
against GROWFAST in another European country. Since the United States
is not a member of the Brussels Convention, we could not object to the
French jurisdiction, whereas other members of the Convention could. So
there are enforcement dangers in Europe if there are assets there.
GROWFAST has assets in other European countries.
W. GORDON:
What Adolfo has mentioned illustrates that what you really need to do
is to think through the whole case, up to the judgment enforcement, to see
whether or not it might not be better to go ahead with the case in France.
It might be that you would get a decision on some of the issues in the
French court. Then you could later argue those issues are resjudicata,or
foreclosed under preclusion, or whatever the applicable doctrine is, from
being considered by other courts, basically for reasons of comity.
We are currently working on some cases in Costa Rica, dealing with
the Benlate issues, where the Costa Rican courts made judgments on
certain substantive issues and are trying to have those issues declared
already determined in the courts in this country. Therefore, you really want
to think through the possible benefit of getting a French judgment, which
would be recognized, at least in terms of some of the issues that were
decided in the French court.
That goes essentially to the first question in the actions in Brazil and
Mexico: Would you recommend that GROWFAST ignore the suits that are
being brought against it in Brazil and in Mexico, leaving the defense to the
local subsidiaries, GROWBZL and GROWMEX, knowing that the latter
have relatively few assets in those countries and believing that
GROWFAST would not be responsible for a judgment rendered against
GROWMEX or GROWBZL?
MODERATOR -

MICHAEL

CARLOS MANUEL LOPERENA:

Well, there is always a temptation when we see somebody sued in our
courts and we can see that there is no jurisdiction to try the case against
that defendant, to advise, "Do not answer. Do not appear in court." But it
would be a mistake.
https://scholarship.law.ufl.edu/fjil/vol14/iss1/2
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If they obtained a judgment against that company in Mexico, or any
other part of the world, they would have resjudicatato enforce here or
there. In Mexico, we have a defense against the enforcement of a foreign
judgment based on lack ofjurisdiction of the court rendering thejudgment.
But you have to run the risk of answering the complaint, defending
yourself, or putting all the eggs in one basket and saying, "Okay, I am
going to attack the lack ofjurisdiction issue at the time of enforcement,"
when it is too late to file different defenses. So I prefer to defend the case
on the merits and also file a motion to dismiss on the basis of lack of
jurisdiction.
MODERATOR

-

MICHAEL W. GORDON:

GROWFAST has assumed that if they do not appear, Mexico has no
veil piercing theory on which they would find GROWFAST liable, and the
same is true in Brazil. Do Brazil and Mexico acknowledge a veil piercing
over which they would assert jurisdiction on the parent, even though the
parent is really not present in those two countries?
CARLOS MANUEL LOPERENA:

Well, in Mexico we do not have, as a general rule, the veil piercing
theory. But if you have two or more defendants, and there is more than one
competent court - I mean, court with jurisdiction - the plaintiff may
choose the court for the case. In other words, if I have courts with
jurisdiction in Monterrey and in Mexico City, I can choose either the
Monterrey court or the Mexico City court.
Second, sometimes to get jurisdiction over the parent company, the
plaintiffs file the complaint in a competent court for the subsidiary, and
that is how you get jurisdiction over two defendants. The problem in this
case is that if the judgment will be enforced against the parent company in
the domicile of the parent company or where the parent company has
assets, sometimes the parent companies have assets here and there as
dividends for the shares they own in the subsidiary, royalties for the
patents and trademarks they have, and some other stuff.
That is why I think it is very convenient to defend the parent company,
as well, regardless of the veil piercing theory we have. We do not
recognize it in commercial matters as a general rule.
DANIELA TREJOs VARGAS:

Yes. In Brazil we do recognize the veil piercing theory, and it has
become more and more common in tort cases, especially in cases like this
one of the hypothetical, where employees are involved because there is
joint and several responsibility of the company for the acts of its
employees. Since in the hypothetical there are employees from both the
Published by UF Law Scholarship Repository, 2001
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subsidiary and the parent company, the parent company would be
responsible, so there is jurisdiction over both companies in Brazil.
I would just like to highlight one aspect of our civil procedure that is
a little different from the United States when the court is assessing its
jurisdiction. There is a clear distinction between the preliminary issues,
one of which is jurisdiction, and the merits of the case. In our system, the
court will only appreciate the merits of the case after it has examined and
decided that it has jurisdiction over the case. This is the reason why when
we were examining the problem of the action in France, I had stressed that
you could move to dismiss based on lack ofjurisdiction.
The court will only examine the merits if it has already decided that it
has jurisdiction. In our system, the court will not examine the facts of the
case to decide if it has or if it does not have jurisdiction. It will base its
decision on jurisdiction on our articles on international jurisdiction if it is
a concurrent or absolute jurisdiction and then they will move on to the
merits.
It is quite safe in Brazil to bring both issues in from the beginning. As
a conclusion, I would say that Brazil would have jurisdiction over both
companies, the parent company and the subsidiary.
MODERATOR -

MICHAEL W. GORDON:

Are you suggesting that there has to be some reason for asserting
jurisdiction over the parent? The parent is not present. It has not registered
as an entity. In the United States, we would say that you would pierce the
veil if the subsidiary has been used for illegal activity or for fraudulent
activity or for other misconduct. Are you suggesting that in Brazil the
mere fact that there is a parent-subsidiary relationship, what we would call
an "enterprise liability," would be enough to assert jurisdiction?
DANIELA TREJOS VARGAS:

In this case, I would say that ifI was acting for the employees I would
go against both because of the employees of the parent company. Since it
is a wholly owned subsidiary, it would be a very fragile situation to assert
the legal entity fiction that they are not connected. If it were a 50/50
company, you would have a good reason not to bring the parent company
in, but in the case of a wholly owned subsidiary, it is a fragile argument.
MICHAEL W. GORDON:
Adolfo, if you were representing GROWFAST in the United-States on
a judgment enforcement action, would the United States enforce a
judgment from Brazil if it were simply based on an enterprise theory idea
of liability?
MODERATOR -

https://scholarship.law.ufl.edu/fjil/vol14/iss1/2
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ADOLFO E. JIMENEZ:

One aspect would be whether there is conduct somewhere that we
could find that would subject GROWFAST to liability. We would need to
protect whatever objections GROWFAST may have to the exercise of
personal jurisdiction or jurisdiction over that party in that country.
Otherwise, that objection may be waived, when they try to enforce that
judgment in the United States.
In this particular hypothetical though, you had conduct independent
from GROWFAST itself. If the only basis of jurisdiction is piercing the
corporate veil, I see somejurisdictional issues and some due process issues
that may come to light. But in this particular situation you have conduct
that is taking place in Brazil and in Mexico and the exercise ofjurisdiction
in those countries, is based on conduct that may be assignable to
GROWFAST.
One aspect I would like to ask about is the nature of corporate
formalities. In the United States, corporate formality seems to have very
minimal significance. It is very easy to go ahead and have a meeting of the
board or have corporate acts. In much of Latin America, in order for a
corporation to act it needs to undergo a very rigorous process.
I am a little concerned that oftentimes U.S. companies go to Latin
America and do not realize that they actually need to be much more formal
than they are in the United States. I am wondering whether that is an issue
in connection with piercing the corporate veil in Latin America, Brazil or
Mexico in this case.
DANIELA TREJOS VARGAS:

Yes. In Brazil, our Law on Corporations of 1976 states that you cannot
have foreign companies acting per se in Brazil through a subsidiary.
Therefore you need to incorporate a new company in Brazil. We do not
even have a Brazilian corporation law that addresses a wholly owned
subsidiary. Under Brazilian law, you would have to have at least one share
in the possession of either another legal entity or a private person. But we
have, let us say, the fact of a wholly owned company and it would have to
comply with all the incorporation procedures in Brazil, especially if it is
a publicly owned company, not a closely held company. You would have
to publish the relevant acts and financial statements and you would have
to have at least one general meeting of shareholders per year and have all
the acts registered in the registry of commerce. It is more bureaucratic.
DAVID EPSTEIN:

I just would like to make the general observation that the United States
is famous for being liberal on enforcement of judgments, as compared to
other countries. So keep that liberality in mind. U.S. courts will enforce
defaultjudgments. Whatever defenses GROWFAST feels that it has in the
Published by UF Law Scholarship Repository, 2001
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Mexican action from a jurisdictional point of view, it should appear in
Mexico and make those defenses known. If it remains silent and ignores
the suit, it risks that a default judgment could come up here, and then I am
not sure about the veil piercing issue, but it leaves itself exposed to
liability on that theory.
MICHAEL W. GORDON:
I think we could find a situation where a U.S. court might, under
comity, respect a decision in another country that effectively pierced the
veil, but that was inconsistent with law within the United States. After all,
we do not require for enforcement of a judgment that the law in the other
country be identical to the law in the United States.
What Adolfo has mentioned, I think, is so often overlooked in veil
piercing cases, where you are bringing the case against a subsidiary and a
parent, and you are working on veil piercing and you are having a great
deal of difficulty because there does not appear to be any misconduct by
the parent in using the subsidiary. You can argue enterprise liability, which
has not been accepted yet in the United States, but it seems to me the best
thing to look for is some memo or letter that comes from the parent
company to the subsidiary, that directs them to do things or affirms their
doing things and therefore you just get rid of the attempt at veil piercing
and bring the suit directly against the parent company.
What we are looking for right now, and it is very difficult, because
discovery is very hard in Japan, is for some memos between Bridgestone
and Firestone that can lead us to sue Bridgestone directly and assert
jurisdiction over Bridgestone as Bridgestone, and not Bridgestone as the
parent of Firestone. It is just overlooked a great deal in litigation.
Where are these matters going to be heard in Brazil and in Mexico:
federal court or state court? And what law will apply?
MODERATOR -

CARLOS MANUEL LOPERENA:

Regarding Mexico, I understand that it would be the state court and the
applicable law would be that of the local court of the place, where the
accident occurred.
MODERATOR -

MICHAEL

W. GORDON:

Would it make a difference, if you were successful in, say, bringing it
in Mexico City or in Monterrey, where the accident occurred? Would the
law be any different?
CARLOS MANUEL LOPERENA:

Well, if you have the domicile of the defendant in Mexico City, you
can sue the defendant in Mexico City. In some cases similar to this tort, I
have read some precedents regarding car accidents on federal roads, that
https://scholarship.law.ufl.edu/fjil/vol14/iss1/2
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occur in a given state, that the law of the state is applied and the court of
the state assumes jurisdiction. I think we can choose from the jurisdiction
of the place where the accident occurred and the jurisdiction of the place
where the defendant is domiciled.
Regarding the applicable law, although we have the rules of choice of
law in our civil codes, the judges tend to apply their own law instead of the
foreign law. When I say foreign, I mean, another state's law within the
Mexican territory. Mexican judges like to apply the law they know best,
instead of another law. They are reluctant to apply the law of other
jurisdictions.
W. GORDON:
If we have the domicile in Mexico City, but the accident occurred in
Monterrey, there is now going to be a choice. There is a different civil
code for Monterrey than there is for the federal district. Is it significantly
different so that, as a tactical matter, it would be better to bring suit in one
state rather than in the federal district?
MODERATOR -

MICHAEL

CARLOS MANUEL LOPERENA:

Well, in some cases regarding torts, mainly when the accident produced
injuries and not only material damage to the assets, the law is different
from one state to another. I am currently reviewing the civil codes of
different states to determine which law is better or which law is worse for
the person who caused the accident or caused the damage. You would be
surprised if your comparison showed that one code's provisions regarding
this kind of liability was very open and some other codes' provisions were
very closed. In some states the human life could be considered cheap and
in other states it is a little more expensive. It is terrible to talk about human
lives this way, but they are rated in different manners.
For instance, in the State of Senora, there is no provision regarding
liability when the damages cause personal injuries or death. Thejudge has
an open field to determine the liability without any links to a fixed amount.
But in Mexico City, it is fixed to the indemnification provided for in the
labor law, when you take the minimum wages multiplied by four. In some
other states, you have to multiply by five, and in some other states this
liability is not considered to be linked to the minimum wage. In the State
of Senora, they have some provisions regarding the income of the injured
party or the income of the dead person in their last year.
MICHAEL W. GORDON:
We will come back to the damage issue because we want to talk about
moral damages. Where would the suit be brought in Brazil?
MODERATOR -

Published by UF Law Scholarship Repository, 2001
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DANIELA TREJOS VARGAS:

It would be brought before the state courts, because you would only
have jurisdiction in the federal courts if you had a public entity involved.
In this case, it would be the state courts either of the state of the subsidiary
or the place of the damage. In the hypothetical both are coincidentally the
same state, Rio de Janeiro, so the state courts of Rio de Janeiro would hear
the case.
MODERATOR

-

MICHAEL W. GORDON:

Would it make much difference if there were two or three different
states that would be possible locations for the suit in Brazil? Are the
damages and the substantive provisions for torts very different from state
to state?
DANIELA TREJOs VARGAS:

No. Our legislation is federal. Regarding the applicable law, either
material, objective, or procedural, it would be the same federal law in all
states. What you could have are some states whose courts are more or less
liberal in the interpretation of the law on damages. In moral damages,
some state courts knowingly give higher compensations than others.
MODERATOR -

MICHAEL W. GORDON:

It is a very interesting distinction that you have a federal civil code and
a federal code of civil procedure in Brazil, whereas in Mexico each state
has a separate civil code and code of civil procedure. But in Mexico, as
you say, if you are going to refer to the labor law, you would now move
into federal law to make a damage measurement, would you not?
CARLOS MANUEL LOPERENA:

Well, the local codes sometimes refer to the labor law, which is federal,
but if this state refers to the federal law, these provisions of the labor law
could be applied. However, if some other state does not refer to the labor
law, it is not applicable, and it is a matter of reference. It is applicable by
reference.
ADOLFO E. JIMENEZ:

If I can just comment. I think these are critical differences that are
important for a U.S. litigator, because so often we, as U.S. lawyers, just
tend to consider Mexican law or Brazilian law, and we fail to understand
the nuances in the different jurisdictions and the different states. There are
actual caps, damage caps, that at the end of the day matter a great deal.

https://scholarship.law.ufl.edu/fjil/vol14/iss1/2
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MODERATOR

-

MICHAEL W. GORDON:

About four or five years ago, you may remember, an American drug
agent, Enrique Camarena, was murdered in Mexico. The assumption was
that a man by the name of Alvarez Machain did the slaying. He was a
gynecologist who had a practice in Guadalajara.
"David's group," the Department of Justice, decided to kidnap Alvarez
Machain and bring him to the United States...
DAVID EPSTEIN:

Not my office, but someone else's.
MODERATOR - MICHAEL W. GORDON:
*.. for justice. The DEA hired four

Mexicans who were hopeful that
if they did a good job, the federal police in Mexico would hire them. And
so they kidnapped him and took him to the airport in Le6n, kept him
overnight, and then flew him to El Paso. They flew over four or five
different Mexican states.
He was then turned over to the DEA agents, taken to California, and
the famous case that comes out of that went to the U.S. Supreme Court,
which told us that there are three ways of bringing a person to the United
States for trial. One is if they come voluntarily, one is if they are
extradited, and the third is if you kidnap them. It is a strange decision, and
as I said, it received a great deal of criticism.
But the Department of Justice lost the case when they charged him in
Los Angeles. Alvarez Machain then sued one of the Mexicans, who was
the only one whose location was known at that time and is indeed in the
witness protection program.
I worked with the Department of Justice on the civil case in Los
Angeles. We were concerned about what law would apply, because there
had recently been a case in Miami with the shooting down of the "Brothers
to the Rescue" plane where the judge in Miami had essentially divided up
the assets of the Cuban Air Force and had given, I think ten percent, which
was hundreds of millions of dollars, to the Miami plaintiffs. We were in
court under the same tort law in California. The judge made up an
international tort of kidnapping to apply. We argued that Mexican law
should apply.
In doing that I obtained, just as Carlos is doing now, the civil codes
from every state over which that airplane flew, because we wanted to
cover ourselves. As Adolfo said, you touch all bases. We looked at the
moral damage provisions - all the damage provisions in each one of those
states to satisfy ourselves that they did not have an open-ended moraldamage provision, which Carlos is going to tell you about, which exists in
Mexico City, and I am not sure where else. That is one of the questions I
think you will address.
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The maximum damages under any one of those codes was about
$15,000. The maximum damages in the United States was hundreds of
millions of dollars. Our hearts sank when the judge said: "I am sorry that
I cannot accept the application of Mexican law in this instance and I have
to fashion my own damages. And I have fashioned them in the amount of
$20,000." So we thought: "We will write the check out for you right now."
I think the point is that very often if you research the law very well, it
may be influential on the judge's reasoning. Our reasoning was that we
should not send someone back to live in Mexico - he was not
Mexican-American. He was going back home to be the richest person in
his town and that would disrupt the economy of the town. We made all
sorts of arguments, and the judge was apparently influenced by them. But
I agree very much with Adolfo's comments that you must touch every
single base for your client.
Does Brazilian or Mexican tort law roughly parallel that in the United
States in terms of a person being responsible for their "things," which
seems to come from the French Code? Is there contributory negligence?
Is there strict liability that we should know about under the two legal
systems?
CARLOS MANUEL LOPERENA:

In Mexico we have all kinds of liability - out of contract liability, I
mean. Strict liability - that is because of the danger of the assets
themselves. I mean, when you use dangerous machinery or a dangerous
substance, it is strict liability.
There is also the general rule of the civil liability. That is, that if
somebody acting illegally causes damage he is obliged to indemnify the
damaged party. But we have also what we call the moral damage. That is
the damage caused not materially, but to the good name, to the physical
appearance, to the prestige, to the reputation, honor, and some other
aspects that the civil code defines as feelings, beliefs, and some other
intangible notions.
In the past, in Mexico City, as well as in the federal codes, we have
now two different codes in Mexico City that used to be just one. They say
that this liability should be proportional to the economic situation of the
liable person and of the victim. And in the past this liability was linked to
one share of the material damage. Now it is not linked, and if somebody
causes damage to you and this is a rich person, whether it is an individual
or a legal entity, you are entitled to more money than if you are damaged
by a poor person, because it is linked to the economic situation. Although
it is not the full punitive damages concept you have here, it is just some
indemnification for nonmaterial damage that a Mexican law has provisions
about, and it is a matter of maybe fifteen or twenty years. It is very new.
https://scholarship.law.ufl.edu/fjil/vol14/iss1/2
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And we have just a few precedents regarding it, in some cases
regarding copyrights, and in some other cases they have tried to sue a
journalist or that kind of person for defamation, slander, libel, or whatever.
DANIELA TREJOS VARGAS:

In Brazil we have the general provision of responsibility for illegal
acts, what we call "extra-contractual responsibility," in the civil tradition,
and we would have the assets of the person who acted illegally responding
for it.
But we also have patrimonial damages, where you must prove
damages. And we have an innovation brought by the Brazilian
Constitution of 1988. The provision for moral damages, basically for pain
and suffering, is granted in addition to the proven patrimonial damages. In
Brazil, we started out very modestly, but now the judges have started to
rule very often on moral damages. By the way, I have also seen courts
award compensations for moral damages in cases where moral damages
were not considered to exist before. Although the civil law professors
would not like this, the truth is that the judges are using the moral damages
as if they were punitive damages, because it is really very difficult for you
to assess, money wise, pain and suffering for the death of child, such as
losing a son or daughter in an accident. How can you assess that?
It is much more the idea that you are imposing a penalty on the person
that caused that pain and suffering, rather than compensating for pain and
suffering, but I believe money cannot do this compensation. So I think
that, although we say we are awarding moral damages, it really, in
practical terms nowadays, is used like punitive damages, but still the sums
awarded are very small.
W. GORDON:
Daniela, I think you are causing a lot of pain and suffering to any
plaintiffs' attorneys who are in the audience. They would not like to hear
that.
MODERATOR -

MICHAEL

DAVID EPSTEIN:

Just to make a general observation for those in the audience who are
not familiar with the punitive damages issue. In the United States, we are
just about the only country that recognizes punitive damages. And it seems
to be sort of the cornerstone issue behind much of what we are talking
about here. It explains why foreign litigants want to bring their case in the
United States and what makes us such an attractive forum for them.
But on the other hand, it gets U.S. litigators into a lot of difficulty
overseas. When we try and enforce our judgments overseas, we are sort of
"Typhoid Mary." No one wants to handle our judgments. And it is
currently a major issue in the multi-lateral negotiations of the Hague
Published by UF Law Scholarship Repository, 2001
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Judgment Treaty, where other countries say that punitive damages are
.definitely out of the scope of that Treaty. They probably would be out of
the scope of enforceability of many individual judgments, but it is
definitely not going to be a part of that Treaty.
E. JIMENEZ:
Besides pain and suffering, and punitive damages, which I think are
two critical considerations, a third may be contributory negligence or I think in Mexico it is called "inexcusable neglect" - which still acts as
a complete bar to damages in Mexico. I do not know whether it is the same
in Brazil.
But that is something to consider when you are trying to determine
what your exposure is in a foreign jurisdiction. If there is any kind of
contributory negligence by, in this case, the employees in particular who
were harmed, perhaps there would be no liability whatsoever in the foreign
jurisdiction.
ADOLFO

MICHAEL W. GORDON:
Carlos, is there not a different rule on contributory negligence in
Yucatan, I think, that was pushed by hotel people?
MODERATOR -

CARLOS MANUEL LOPERENA:

I have analyzed the different civil codes, and although I cannot say of
the thirty-one states, there are at least ten or fifteen states where I have
found the provision repeated that the liability is not to be obtained from the
liable person if there is proof that a victim acted with inexcusable fault or
negligence. It is what you call "contributory'negligence," but we say
"inexcusable negligence" in Mexico.
I mean, if you have a dangerous substance, for example gasoline, and
somebody is playing with a match over there, of course the owner of the
gasoline is not liable, because there was inexcusable negligence. In the
case of this explosion in the hypothetical, if it is evidenced that there was
inexcusable negligence of the victim, no liability can be adjudicated by a
Mexican court.
DANIELA TREJOS VARGAS:

In Brazil, it would be the same thing. You have to prove what our law
calls "exclusive fault of the victim," which corresponds to the concept of
"inexcusable negligence" used in Mexico. That is one of the few cases in
which you can excuse yourself from responsibility.
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MICHAEL W. GORDON:

So if there is ninety-five percent responsibility of GROWFAST or
GROWBZL, and five percent responsibility of the victim, do you have
comparative negligence or does it simply end the case?
DANIELA TREJOs VARGAS:

No, it would not end the case. The provision in our law that deals with
the exclusive fault of the victim is a very general provision that refers to,
"Anybody who by action or omission contributes to the illicit act."
Therefore, in order to exclude the company's responsibility, you would
have to prove the victim acted positively to cause the damage it suffered.
If this is proved, that specific victim would not receive any
indemnification.
MICHAEL W. GORDON:
One conceptual
difference, I think, in our system and civil

MODERATOR -

law systems
deals with contractual and extra-contractual liability. Most of these
provisions come from part four of the French Civil Code and, I guess, it
is part four of the Mexican Civil Code, is it not, in the obligations section?
ADOLFO

E. JIMENEZ:

Yes.
MODERATOR -

MICHAEL W. GORDON:

In our country we tend to think about contract and contract obligations
as being very different than tort. But in Mexico and Brazil and other civil
law countries, you really start off with the idea of obligations and
contractual obligations, from which your commercial contracts or your
civil contracts create an obligation, and extra-contractual obligations
where tort law is formed. So you have to realize that these are both parts
of an overall concept of obligations, and I think it very much influences
the way the provisions are formed and the way damages are formed.
Our next area to address is the question about defamation. We have had
two statements made by the company president, in Brazil and in Mexico,
that have, I would think under our standards, and we will see whether
under Brazilian and Mexican standards, defamed government officials in
accusing them of being corrupt and responsible for the conditions at the
plants, taking bribes, and so forth. So our question is whether Brazilian
law and Mexican law are similar on defamation. And one of the questions
is specific - whether truth is a defense? It seems to be that we instill in
our students that it is pretty difficult to defame someone if you can prove
that what you said was true. How about in Mexico, is truth a defense?
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CARLOS MANUEL LOPERENA:

Well, for example, if the officer of GROWFAST made a statement that
the cause of the accident was the bribery and the defects on the
construction of the plant were due to negligent or immoral behavior of the
public officers, and it is true; they cannot say you are barred from telling
the truth. If you say something to the media and you cause a moral damage
because of lack of good name, prestige, or whatever, you can be liable if
you acted illicitly. But if you use the freedom of speech and you have the
freedom of expressing your ideas and your point of view, and if you are
not lying to damage somebody, I think there is no liability. Therefore, I
would say that the truth is a good excuse in Mexico for defamation.
DANIELA TREJOS VARGAS:

Yes. In Brazil we have the defense which we call the "exception of
truth." Both in Brazilian civil law and Brazilian criminal law we have two
distinct crimes, one being defamation and another that is "calumnia." I do
not know if this distinction exists in the American criminal law.
Defamation is, according to Article 139 of the Brazilian Criminal Code,
the act of attributing to someone a conduct that is offensive to the victim's
reputation. So if you say: "So and so is lazy. He does not like to work."
That would be defamation in Brazil. But if you falsely attribute to
someone the committing of a crime, the crime would not be defamation,
but calumnia. But both would admit exception of truth as a defense in the
case of the hypothetical.
MODERATOR -

MICHAEL W. GORDON:

So if I am lazy and do not want to work, -I cannot say you have
dishonored me by saying that, because it is true?
DANIELA TREJOS VARGAS:

Yes. You will not have to prove that you are not lazy. The statement is
a crime. It is defamation because it affects your reputation, even if it is the
truth. But in the case of the hypothetical, the crime would be qualified in
Brazil as calumnia and not defamation because a criminal act has been
attributed to someone.
MODERATOR -

MICHAEL W. GORDON:

Carlos, there have been some cases in Mexico where New York Times
correspondents have been jailed at the request of bankers where the New
York Times had written that some of these bankers were implicated with
the drug cartel. And the bankers did not deny the charge, but they said,
"Merely to say that defames me, dishonors me," and truth would not be a
defense in this. But you disagree and you believe that truth would be a
good defense in that case?
https://scholarship.law.ufl.edu/fjil/vol14/iss1/2
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I think so. If you tell the truth to somebody regarding an accident in
your plant, how can you be liable? If they say: "Okay, your plant has a
fire; are you negligent?" "No. The negligent one is Mr. John Doe." Are
you defaming Mr. John Doe by telling the truth? I think not. But if you, in
bad faith, make a statement against somebody, that bad faith is the cause
of your liability.
MICHAEL W. GORDON:
Adolfo, you have some views on this, I know.

MODERATOR -

E. JIMENEZ:
I think in both instances, both in Mexico and Brazil, we see that
defamation is founded, it is rooted, in the penal code. And that, by itself,
is going to create serious problems from a U.S. standpoint. Because all of
a sudden, the First Amendment is triggered. The language that is used both
in Brazil and in Mexico is so similar in connection with defamation and its
basis is again in the penal code and it tends to include any derogatory
remark, whether true or untrue.
We may have an issue here whether in practice things are different, but
the way the civil code is written and the penal code is written, a U.S. court
would have no choice but to apply those particular words, those particular
standards. And the First Amendment would, I believe, create a real
obstacle for a U.S. judge to enforce a penal code that statesthat any
derogatory remark, whether true or untrue, that harms the good name, or
the nature of the person, or reputation of the person that is being
mentioned is a problem from a U.S. Constitutional standpoint. And, I
believe it is going to be a problem, should they ever obtain ajudgment in
Brazil or in Mexico, to enforce that judgment in the United States. I do not
think a U.S. court would enforce it and there is some precedent even from
England. There is precedent where an English defamation action was not
enforced because it did not meet First Amendment constitutional
standards.
ADOLFO

MODERATOR -

MICHAEL

W. GORDON:

David?
DAVID EPSTEIN:

I was just going to reiterate what Adolfo said, that the cases decided
under English defamation law, which puts the burden on the defendant to
disprove the defamation, have not been enforced in the United States under
the public policy exception that is applied in the comity test in
enforcement of judgments. And for the United States in the international
civil litigation that I do overseas, these defamation laws have caused us
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problems because they try and take advantage of their standards to sue us
and hold us liable for statements that we make in their countries.
MODERATOR -

MICHAEL W. GORDON:

Defamation law has its roots in criminal law, in this country, as well as
in other countries. The old idea, that the courts of one country will not
enforce the public law, tax law, or criminal law of another country, is what
Adolfo is raising. I think that the law in the United States on defamation
has clearly become more civil in nature, as years have gone on, and is also
protected by our free speech provisions.
The law in Mexico still tends to show more its roots in criminal law,
but what is interesting in Mexico is that the provision that talks about
moral damages is in the civil code damages section and talks about those
areas of defamation, such as dishonor and disrespect. Carlos, I think the
question has been raised in this country, I know Adolfo and I have talked
about this extensively, whether or not that moral damage provision itself
is a provision which creates a civil cause of action for defamation or is it
simply a damage provision.
CARLOS MANUEL LOPERENA:

No, I think it is good for defamation as well. I mean, the provision on
moral damages in the Mexican courts includes defamation, and even this
exception in the same code, that this kind of damage, if it is attributable to
somebody of the media, I mean, the press, either written or electronic, this
provision is not limiting the freedom of the press, it is expressly provided
in the civil code. That is what they mean with that provision, that for
defamation or slander it is applicable. But when this amendment was being
discussed in Congress, the press and media said it is a kind of silencer to
the media; this provision is against the media freedom. But, that is why
they put that exception in the provision, that the media is not liable for
publishing what they think is the exercise of the freedom of the press.
MICHAEL W. GORDON:
is
a
certain
irony, I think, to say that there is a civil cause of
There
action that arises out of the moral damages provision. I am not sure there
have been any cases in Mexico where actual monetary moral damages
have been applied. At least a few years ago, when we made a search, the
only case that we could find was a case brought by Caesar Chavez in
Mexico City against a newspaper, El Financiero,for having linked him to
the drug trade. He asked for twenty-five million dollars so he would not
have to convert it, since he was living, I think, in the United States at the
time. The end result was no money damages, but he was given the two
traditional responses coming from the criminal law, 1) an apology and 2)
a publication. Those were the two things that were ordered in that case.
MODERATOR -
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There certainly are not very many teeth to that remedy, if that is the
limitation of damages likely to be given under that provision in a civil
case.
CARLOS MANUEL LOPERENA:

Yes, but there is some precedent today with the monetary
compensation for moral damages, and at least some of them have been
published in the precedent compilations. And, there is a new litigation that
is now pending litigation, regarding the biography of somebody from show
business, that was an unauthorized biography and they are litigating the
problem, and that is why. And, also there is a famous case, with
defamation or with some kind of libel or slander, against a famous news
person, by somebody from show business, when they said that she was a
bitch and her children were kind of bastards, and so forth. And there was
a very famous litigation. The lady was a person of show business and now
she is married to the former president of Mexico. And, there was a big
litigation against the news lady who published that. And there has been a
big scandal about it, and there were monetary damages involved.
E. JIMENEZ:
I think that the problem here is that if Caesar Chavez had brought an
action in the U.S. courts, in order to make out a civil cause of action for
defamation and Mexican law applied, you would need to prove two things.
You would need to prove illicit conduct, and you would need to prove
damages. The illicit conduct would necessarily flow from the penal code,
and I think that that is where it is a real stumbling block for a U.S. judge
to get past that element. And, there is no question that perhaps moral
damages exist, but if it stems from that illicit conduct that is founded in the
penal code, it is going to be difficult. Plus, there are the U.S. Constitutional
issues that we have already addressed.
ADOLFO

CARLOS MANUEL LOPERENA:

Well, in Mexico we have the clear concept of illicit conduct; that is not
necessarily a criminal offense. There is illicit conduct under the civil
provisions. And, we say that those who act against public policy law or
good customs are acting illicitly. That is the main idea of the civil illicit
behavior. You do not need to commit a crime, because if the crime is not
committed with all the elements of the criminal code, even though you
may be committing an illicit act from the civil point of view, it is not
necessary to be a criminal offense to be considered illicit under the civil
law.
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DANIELA TREJos VARGAS:

In Brazil, the action would be qualified as the crime of calumnia, which
although similar to defamation has other implications. The most important
one is that it can give rise to a second penal action, besides the private
penal action of the crime against honor - defamation or calumnia - to
be initiated by the state prosecutors from the moment that the "notice of
crime," that is, notification of the criminal offense, which would be the
bribery of public servants. And, so we could have two penal actions
derived from the same statement that accused public officers of bribery,
one for defamation and one for the bribery itself. And the exception of
truth would depend, in fact, on the outcome of this public penal action, that
is, if there is a ruling saying that the public servants did not commit the
crime.
The case we are examining is a bit different from a general case of
defamation, because in the defamation, you only admit exception of truth
in Brazil if it is against a public servant. In this case, in the hypothetical,
since the person involved was a public servant, so you would have an
exception of truth not only in calumnia but in the defamation as well,
qualified in Brazil only as attributing a dishonorable - not criminal conduct. If it were a defamation action solely between private persons, you
could not use the exception of truth as a defense.
So after you have a ruling on this defamation/calumnia proceeding you
would start a civil action, civil suit, for the damages suffered, and this
would be the one that, I believe, would come to the United States for
enforcement, not the ruling on the penal action. In this civil action, in my
opinion there would be no need to examine Brazilian criminal law.
MICHAEL W. GORDON:
I think, as Adolfo said, what we would try to do when that came to the
United States is turn it into as much of a penal action as we could, and also
try to apply U.S. concepts of free speech. I would like to go back to the
damage issue because certainly that is the question that GROWFAST is
going to ask, with all of these injuries, is "how much are we going to have
to pay if there is ajudgment against us?" As David has suggested, punitive
damages are not present around the world. But the question that is
constantly asked by a company that is defending a case in the United
States, where foreign law may apply, or where it is defending a case
abroad in Brazil or Mexico, is what is the maximum? I really need to
know.
I read the provisions in Mexican law and in most States, and I found
that it is a fixed amount, and then I read the provision in the federal
district, and it is an open-ended moral damages amount. I asked Carlos
whether that means punitive damages in the United States. Could there be?
Has there ever been a judgment of four hundred million dollars? Daniela

MODERATOR
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says that the provision in the Brazilian law seems to be quite open and
maybe is becoming punitive. I really would like to know. What is the
maximum I can really expect? Are these really turning into punitive
damages provisions?
CARLOS MANUEL LOPERENA:

I really do not think so. I understand that there is some aspect of
punishment in these so-called "moral damages," because they say that the
judge must take into consideration the economic situation of the liable
party and of the victim. That is why a damage caused by a wealthy person
is indemnified in a larger form than if it is caused by a poor person. That
is why we can think that it has some punishment included, but it is not a
notion of punitive damages or exemplary damages as you have in the
United States.
DANIELA TREJOS VARGAS:

Yes. Now, in Brazil it would be the same. It is open-ended, but the
judges have discretionary power to determine the amount of the
indemnification. And courts have taken into account the fact that the suit
is against a large company or a wealthy person to grant higher damages.
Another aspect that has been considered in some judgments is the
public exposure of the victim. We have cases where dishonorable things
were said about a famous person. Judges would tend to grant in this case
a higher condemnation than in similar cases where the victim is not a
public person.
MODERATOR -

MICHAEL W. GORDON:

I still want to know how much. What is the largest damage award that
you know of that has ever been given in Brazil?
DANIELA TREJOS VARGAS:

For moral damages, it is approximately $250,000. Not more than that.
MODERATOR -

MICHAEL W. GORDON:

Carlos, in Mexico, what is the largest award you know of, that has been
given?
CARLOS MANUEL LOPERENA:

Well, they told me that there is a very large, judgment against a bank,
a private bank of hundreds of millions of pesos, not dollars. But it is a very
strange case and I really do not know the judgment. I read something about
the president, but the president did not mention amounts, just the concept
that the bank was liable for some stuff regarding a copyright infringement.
And in copyrights, there are moral damages, because they talk about moral
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rights and so forth. They also told me that it was a large amount of money,
maybe a hundred million pesos, which would amount to ten million
dollars. But I do not know for sure.
MICHAEL W. GORDON:
Let me ask one final question, and then we will look at the suits
brought in the United States; and it will influence the suits brought in the
United States, that is, are class actions permissible in Mexico and Brazil?
Could these collective numbers get together and bring, what we refer to as,
a class action?
MODERATOR -

DANIELA TREJOS VARGAS:

Well, in Brazil we do have class action, but the class action would have
to be something that is brought against a specific group of people. You
could have a class, it could be brought by a union, it could be brought by
a civil association, or it could be brought by the public prosecutor on
behalf of the population of a city.
MICHAEL W. GORDON:
So all of the people who were injured by the fallout of this explosion
could be plaintiffs in a suit brought by the public prosecutor?
MODERATOR -

DANIELA TREJOS VARGAS:

Not really. In this case, I understand that you would have individual
civil actions that will be brought before the same court.
MODERATOR -

MICHAEL

W. GORDON:

Joined?
DANIELA TREJOS VARGAS:

Joined. In our legislation, you could have a class action deriving from
the accident, like when a workers' union in the chemical industry initiated
a class action to have more security measures in their work environment,
or you could have a class action to remove that industry from a residential
area.
But that would not be the case here. It would be a second suit that
would be brought, what we call a lawsuit based on "diffuse interests,"
when you have a big collective of people, but not specifically a class of
people. If the damage has already occurred, you would have every
individual person having to go to court.
CARLOS MANUEL LOPERENA:

Well, in Mexico we have only one provision regarding class actions,
as far as I know, and it is in the consumer law. We have the federal
https://scholarship.law.ufl.edu/fjil/vol14/iss1/2
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consumer law that deals with only commercial matters and consumer
relations. It is the final consumer, not the intermediate consumer, and what
we call "[p]rocuradoria del [c]onsumidor." A consumer attorney's office
may file actions on behalf of a group of consumers, against one or more
suppliers of goods and services. And this is the only kind of class action
I have ever seen.
Once, somebody asked me to file a class action through the consumer
protection office, because there was a problem with a car manufacturer in
the United States, which sold some kind of cars in Mexico, and they
wanted to warn all of the consumers, all of the owners of this brand of car,
regarding that defect. And the way to solve the problem was to join all the
owners into a settlement. But to reach the settlement, there was the need
to start a kind of class action and then to settle the class action with all the
consumers.
The American company wanted to warn all the owners of these cars
that some defective part could cause a problem, and after warning them,
offer to repair, change, or replace the defective part, or at least to have a
settlement signed for $1,000. The owners were free to repair or change the
defective part, or to keep the money and run the risk.
MODERATOR -

MICHAEL W. GORDON:

Let us shift to the cases now brought in the United States. I think we
can understand why some of the injured parties, who are Brazilians and
Mexicans, have come to the United States, probably because there were a
number of American plaintiffs' attorneys who just found it appropriate to
go to Brazil or Mexico at about the time of these explosions and sign up
some clients, enticing them with the idea of contingency fees, so that they
would have to put up no money and they might get punitive damages in
the United States.
One of the first responses of GROWFAST in the United States is going
to be whether to try to remove these matters back to Brazil and to Mexico,
and there is a very important tactical decision to be made at this point.
How do you go about making this? Adolfo?
E. JIMENEZ:
I think that there are three primary considerations, whenever you are
dealing with any types of issues that involve more than one jurisdiction.
Where do you want to be is number one. Number two is what law you are
better off with. Forget about what law should apply, what law are you
better off with? So educate yourself on the laws of whatever jurisdictions
are touched upon. And thirdly, I think you need to consider what political
issues may exist in this particular dispute. And that is true, whether you are
considering leaving the matter in the United States, with political realities

ADOLFO
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in the United States or political realities abroad, in any particular
jurisdiction.
MODERATOR -

MICHAEL W. GORDON:

Do you not lose control over the suit, if you move it abroad as a
defendant?
ADOLFO

E. JIMENEZ:

It depends. We have heard during this discussion, that there are real
benefits with the applicability of Mexican law and Brazilian law,
particularly in connection with contributory negligence. That is not the
case if U.S. law were to be applied. One consideration is to leave the
matter in the United States, do not object, and argue that foreign law
applies, whether it is Mexican law or Brazilian law. You are then dealing
with the uncertainty that you have a U.S. judge, who may or may not, be
in a good position to determine what that foreign law is.
MICHAEL W. GORDON:
We are going to talk about how we do that in a minute. David,forum
non conveniens?

MODERATOR -

DAVID EPSTEIN:

Well, I think the whole issue of forum non conveniens, in light of the
case law, has turned into a big battle in the United States, especially where
the damage stakes are high. And if the right attorneys are involved,
representing their respective parties, you can see it turn into a real battle
of the experts, with one side trying to keep the case here and the other side
trying to remove it. And there is a legal framework that the court will
engage in, in making this determination.
Probably the first issue, that the court would have to decide in the
forum non conveniens analysis, is whether the foreign jurisdiction is an
adequate alternative forum, which means that the court would analyze, in
this situation, the legal systems of Mexico and Brazil and whether the
parties would get a fair trial if the case were sent back there.
MICHAEL W. GORDON:
What do you mean by an adequate legal system? One just like ours?

MODERATOR -

DAVID EPSTEIN:

No, it does not have to be like ours, but the court has to find out
whether there is foreign jurisdiction and whether the cause of action would
be recognized there, those fundamental type issues. And then, as far as the
legal system goes, I think U.S. courts would be pretty liberal in accepting
ones that are different from ours, unless there is evidence of corruption or
https://scholarship.law.ufl.edu/fjil/vol14/iss1/2
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political unrest, where justice is not being done. And there have been many
of those cases, too.
MODERATOR -

MICHAEL W. GORDON:

What happens if you are working with the plaintiffs and want to keep
the case in the United States, but you are very suspicious about the fairness
of another legal system. How would you research that? What would you
tell the judge?
DAVID EPSTEIN:

Well, of course, you use expert testimony, and that may be a separate
issue that you want to discuss here, about who qualifies as the best expert
and who would you obtain as an expert to introduce that kind of evidence.
But aside from the person and that person's credentials, you will see a lot
of evidence from State Department reports, human rights reports, and just
basic public information that the State Department has compiled on the
situation that might have existed in the foreign country when the cause of
action was initiated, which would be very useful evidence in a situation
like this.
MODERATOR -

MICHAEL W. GORDON:

There is a case still in Miami, that was attempted to be moved to
Guatemala a year ago, and the plaintiffs did exactly what David is
suggesting. They used reports from the CIA, from the World Bank, from
the State Department, from every organization they could find, and
ultimately discovered that the United Nations had a current judicial
mandate over the governance of the legal system of Guatemala, because
that system had been unable to adequately process both criminal and civilcases. The Miami court agreed and kept the matter in Miami.
It is a very sort of dangerous thing to do, because you are really
trashing somebody else's legal system, and it may come back to haunt you,
because you may later have a case from that jurisdiction, which you are
trying to enforce in the United States, and someone pulls out the memo
you wrote tearing that legal system apart. What you are talking about,
David, is what we often divide into public and private factors in the forum
non conveniens issue: are the witnesses mostly abroad, where is the
evidence, and so on, as private factors; and various aspects about the legal
system, and the delay in the courts, as public factors.
A British court, a year ago last summer, handed down a forum non
conveniens decision that said, unlike in the United States, English courts
will not consider public interest factors, but only private interest factors.
Now, I think they will actually consider public interest factors, but they
will disguise them as private interest factors because the line is not always
that easy to draw.
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DAVID EPSTEIN:

I should add here, Mike, that you should not expect to make a lot of
sense out of your analysis of the U.S. cases here, because forum non
conveniens is a discretionary issue and the law is really in the hands of the
individual judge that you have.
You can go down certain countries and find that one judge has held that
a country does not have an adequate legal system or fairness in a particular
case, and then anotherjudge from another district or circuit would rule that
that same country was just fine. So do not expect a lot of consistency here.
E. JIMENEZ:
There is a case right now in Miami before Judge Sykes, that involves
a banking dispute between the Republic of Columbia, the Republic of
Ecuador and, primarily, the Banc Popular de Ecuador, and basically the
collapse of that bank. The case has really been at a stalemate and the
primary reason has been because of the argument concerning an adequate
alternative forum. The U.S. State Department has published reports stating
that Ecuadorian courts did not provide any discernable justice. Those were
the words that were actually used, and it has created a real problem,
because I think Judge Sykes would very much like to move the case to
Ecuador, believing that because it is an Ecuadorian bank, it is Ecuadorian
law that should apply. But that has kind of created an issue.
One other thing I wanted to mention, which is important in deciding
whether to move the case or not, is discovery. In the United States, we are
used to a very open discovery system, and if you are looking for a
memorandum, if you are looking for a letter or if you are looking for that
"smoking gun," you are going to find it much more likely in the U.S.
discovery process, than when you go abroad and it is a very limited
discovery. And that is a real problem and issue. If you are a large U.S.
corporation and you want to decide: do you want to go abroad or do you
want to stay here, in the United States, you are going to be subjected to a
very broad discovery procedure, and this is a major, major factor that is
sometimes overlooked.
ADOLFO

MICHAEL W. GORDON:
The Ecuadorian situation is interesting, because Judge Sykes has
compatriots on the federal court in Miami, who two years ago sat on a case
that dealt with DelMonte, BASF, and Ciba-Geigy. I was working for CibaGeigy and BASF, but not for DelMonte, to try to move the matter to
Ecuador. We were successful in moving it.
It was a case charging that pesticides got into the ground in the upland
areas of Ecuador, got into the rivers, went into the shrimp estuaries, and
killed the shrimp. I think it was brought by about twenty-eight shrimp
farmers. There was no argument made in that case that Ecuador did not
MODERATOR-
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provide an adequate legal system. We wanted to move it there because we
thought we would have Ecuadorian law apply, that we had enough control,
and then it would die. After all, the two most famous cases dealing with
this were Piper Aircraft and Bhopal. Piper Aircraft was moved to
Scotland, and it died in Scotland. The Bhopal case was moved to India. It
was settled very nominally after that.
The twenty-eight Ecuadorian plaintiffs, having been sent home to
Ecuador to sue, went to the Ecuadorian legislature and got it to pass a
retroactive bill that said if a party who is an Ecuadorian has a choice of
suing in Ecuador or suing abroad and chooses to sue abroad, the
Ecuadorian courts were thereafter foreclosed from the matter. So they got
that law passed. Twenty-seven of the suits were dismissed under that law,
one suit was not. The judge in that one suit was removed from office and
replaced by a judge who made the law consistently applied in Ecuador.
Then the plaintiffs were back in Miami, asking that the suit be
permitted to go forward, because there was no available forum in Ecuador.
We wrote a pretty strong brief to the judge and the judge gave a very, very
strong opinion saying that it was not for the Ecuadorian legislature to
determine whether the U.S. court could send a matter outside of the United
States, on the basis that it was a more convenient forum. There was also
a little bit of a loophole that we argued that they could have waived that
issue.
It would be interesting to look at the case that Judge Sykes has in this
one, because these are strategy issues: whether or not you want to try to
argue that the system is not adequate and keep the matter here, or whether
you want to try to send the matter abroad.
We should ask, I suppose, is either Mexico or Brazil, an adequate and
available forum?
DANIELA TREJOS VARGAS:

For these cases, I believe Brazil would be.
MODERATOR -

MICHAEL W. GORDON:

Can you handle massive tort litigation?
DANIELA TREJOS VARGAS:

You mean as in the number...
MODERATOR -

MICHAEL W. GORDON:

The number. Hundreds of employees and people injured. Could you
handle that kind of tort litigation?
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DANIELA TREJOS VARGAS:

I believe so. I do not see that there would be any problem to have this
coming to court, if you compare it to the total number of cases that we
have in Brazilian courts. We would be 100-200 cases, which, in state
jurisdictions like Sdo Paulo or Rio de Janeiro, where you have 80,00090,000 cases coming in every year, an additional 200 cases would not
make a difference.
MODERATOR -

MICHAEL

W. GORDON:

I would like to explore this other issue, because it has just mystified
me. Daniela told me a few days ago that the Brazilian Supreme Court
handled something like 80,000 cases last year, and that Brazilian judges
are very, very fast workers.
DANIELA TREJOS VARGAS:

I do not know if they are fast workers, but at least they have a lot of
cases. Because the courts are so full of cases, the problem we would have
would be to have these cases decided in a reasonable time. Especially in
some courts, the delay can be very large because of the great number of
cases that are being handled.
MODERATOR

-

MICHAEL

W. GORDON:

Could Mexico handle this kind of litigation?
CARLOS MANUEL LOPERENA:

I think so. Currently I am giving an opinion to an American court,
regarding the availability of Mexican courts as suitable forums or
alternative forums for motions on forum non conveniens. We say that the
Mexican legal system, the Mexican court system, is open for nationals and
for foreigners. We have a Bill of Rights that allows everybody to go before
the court.
The main problem I see with these jurisdictional issues, is the lack of
a convention, the lack of an international treaty dealing with jurisdiction
and enforcement of judgments. This is a very interesting point now, and
in the Hague they are discussing a convention on jurisdiction and
enforcement of judgments.
In some cases, the delegates at the Hague tried to copy, or to adopt,
some of the provisions of the Brussels Convention. That was a convention
designed for European countries, which have a lot of similarities. The
problem with the Hague Convention is that they wanted to join a lot of
countries with different legal cultures. And I remember one of the
members of the American team in a seminar, an academic seminar at this
Hague Convention, who said: "In Ecuador and Bolivia from 70-100% of
the judgments are obtained through corruption." And he said: "How can
https://scholarship.law.ufl.edu/fjil/vol14/iss1/2
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we enforce a foreign judgment that was obtained with bribery?" I was
really shocked by this statement, maybe because I am Mexican, and I think
I am a close relative to the Ecuadorians and Bolivians. But I said: "How
can you say that corruption is the means for obtaining ajudgment? Are the
bribes paid before a Notary or do you think the judges give you a receipt
for a bribery?" Of course, it is very sensitive and difficult to prove. I gave
an opinion at that time, that many cases, which are lost by an incompetent
lawyer, are immediately attributed to bribery. "I lost the case because the
other party bribed the judge." That is a very good excuse for a bad lawyer.
Of course, I am not saying that there is no corruption in our countries, but
not 100%, as that gentleman stated. I cannot believe, that 100% of
judgments are obtained through corruption. Anyway, we need to improve
in this field.
MODERATOR -

MICHAEL

W. GORDON:

David?
DAVID EPSTEIN:

On the issue of corruption, I think you are getting back to the same
question that I discussed before: what is the U.S. court going to look at in
terms of the foreign legal system? Let us say, that whether there is a treaty,
or a worldwide judgments convention - with or without a convention, I
think the issue is still going to be the same. You will have a foreign
judgment coming into this country. You are still going to have the same
defenses, which would be a public policy defense, where the party
resisting enforcement could raise the adequacy of the foreign legal system.
And I have seen recent cases where the U.S. courts have examined the
political factors, the human rights abuses and the corruption issues, in
determining whether the case should be enforced or not.
So I think that if we do succeed in getting this convention, we will have
many members around the world. This issue is still going to be out there.
And it will be a sensitive one from a foreign relations point of view for the
United States, if the U.S. courts were objecting to the enforceability of
judgments from various countries, that would be members of this treaty,
on the grounds of the inadequacy of their legal system.
MICHAEL W. GORDON:
Let us turn to one of the last questions. Our time is running short and
we want to raise the possibility of answering some questions.
We have brought the suits in the United States. We decided not to use
forum non conveniens as an argument, but to keep them in the United
States. As Adolfo mentioned, one of the reasons we have done that, is that
we would like to try to have the U.S. court apply Mexican law or Brazilian
law in the U.S. court. Will the court do that?
MODERATOR -
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We heard Carlos say that Mexican judges, and I think that is true of
American judges too, would prefer to apply the law of the forum, the law
of their own country. We do not have trouble applying the law of another
state, but applying the law of another nation is quite different. It has to be
proven. It is not something that the judges are deemed to know. So how do
we go about proving foreign law in American courts?
E. JIMENEZ:
It is a very wide open area, as far as how a judge comes to a conclusion
on foreign law. First, the judge relies on Rule 44.1 of the Federal Rules of
Civil Procedure, if it is in federal court. Basically, the judge can take into
account any information that is presented.
What most litigants do is turn to an expert. They may go abroad. They
may go to Mexico or Brazil and get a Mexican or Brazilian attorney to
come in and provide affidavits, or testify in a proceeding, to basically state
what the law is, obviously employ the civil code of those countries, and
argue the law. I think a factor that must be taken into account, is whether
that foreign attorney will be able to speak to the U.S. judge. That is a
major hurdle. A U.S. judge has a legal framework that has been built made up of their education and their experience. And that is the common
law system. Most other countries come from a completely different
system. And if we do not have somebody, an expert, that can take that into
account, you are going to find that the judge will have a very difficult time
understanding or being convinced of what the foreign law is. And I think
that is a major factor: that before you go and just find any Mexican lawyer
or Brazilian lawyer, find someone who understands the nuances,
understands the differences between the two systems, and can really teach
the U.S. judge.
The other problem is what David alluded to earlier, which is the battle
of the experts. It is not pretty. When you have a U.S. judge being
bombarded with different interpretations of the law, he or she may not
really know what that law is, other than trying to find what is stipulated to
as the applicable law and deciding on their own what that law should be.
ADOLFO

DAVID EPSTEIN:

I would say this is the kind of area where, as Adolfo said, it is crucial
to hire someone who can communicate with the American judge and make
the foreign law understandable, and not to underestimate the importance
of the foreign law in the case and the kind of showing you make, and who
will not merely submit self-serving affidavits to the judge and assume that
the judge is going to pick up all the nuances that we have talked about this
morning.
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CARLOS MANUEL LOPERENA:

In my experience, you go before an American judge to explain
Mexican law and the following day another Mexican lawyer comes and
says the opposite of what you said. And the American judge is looking at
each expert witness and finally he ends up confused, absolutely confused.
And sometimes the expert is called back to explain to the judge, and there
is a debate. If a Mexican lawyer has a different opinion from another
Mexican lawyer before a Mexican court, the Mexican judge will decide.
But how about if it is an American court? I was asked once to obtain
somebody else to give a third opinion, and to confuse the American judge
more. And finally, sometimes if an expert opinion deposition is before the
judge, in lieu of testimony, the judge, instead of the party attorneys, is
questioning the witness, and it becomes a dialog between the witness and
the judge. And the judge asks, "Now, explain this idea - why did this
gentleman say that, and this gentleman said this different opinion?"
I remember, that a Mexican expert witness came to tell the judge in the
United States, "Yourjudgment will not be enforceable in Mexico, because
it is against public policy law." And the judge was worried. Nobody likes
to render a judgment that is not going to be enforced.
And the judge asked me after that, "What do you think of the
enforcement of this judgment?" It was ajudgment to transfer the shares of
a Mexican corporation, that were owned by an American corporation, and
the share certificates were in the United States.
And the Mexican expert said, "The Mexican judge will never order
endorsement of the share certificates in Mexico."
And the judge asked me, "What do you think?"
I replied, "There is no need of enforcement. The share certificates are
in the United States, in the possession of an American company. You order
the American company to endorse them and the judgment will never go to
the Mexican court, because it was enforced in the United States."
But people try to confuse American judges.
MICHAEL W. GORDON:
I think one benefit that we have in the United States, is that we have
educated so many Mexican attorneys in the American legal system,
coming here for LL.M.s, that we have a lot of Mexicans, like Carlos, who
can explain to an American judge, in a way that is understandable to them,
what Mexican law is like.
The other way around is really very different. I think, there are very
few people in the United States who understand the Mexican legal system
well enough to go to Mexico and explain American law to a Mexican
judge, understanding the framework of Mexican law. I think Brazil is
probably somewhere in the middle. We do not have as many Brazilians
MODERATOR -
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coming to the United States to study, but I still think we can find out about
that.
Germany is in the very fortunate position of having the Max Planck
Institute for Foreign and International Law in Hamburg. And Germany is
also in a very different position from both Mexico and Brazil, where the
experts are hired and retained by the court, and not as hired guns retained
by the individual clients. I think that I prefer the system in Mexico and
Brazil, but I would certainly like us to defer its adoption until after I have
retired from being an expert.
DANIELA TREJOS VARGAS:

Yes. In Brazil, when dealing with the proof of foreign law, the judge
has the duty to apply the foreign law if the foreign law is deemed to be
applicable. In order to do this, the judge can ask for an expert opinion or
obtain information on foreign law through a diplomatic exchange. In the
case we have here, we would have two ways of obtaining information on
foreign law. We have the mechanism of the Inter-American Convention
on the Proof of and Information on Foreign Law, which Brazil ratified.
And even before the Inter-American Convention was ratified, we used
Article 409 of the Bustamante Code to procure affidavits of two practicing
lawyers, which is basically bne of the options of the Inter-American
Convention has given us, in Article 3. Then the judge, if he believes the
party made insufficient proof of the foreign law, he can, on his own, find
out what the foreign law says. Because he must apply foreign law, he
really has to know what it is going to be. Otherwise, the non-application
of the foreign law makes the decision prone to appeal and reversal of the
decision.
DAVID EPSTEIN:

I have seen U.S. cases, where the judges have conducted their own
independent analysis, as in Brazil, of the foreign law. And then, of course,
you run the risk that the court will rule against you, so that is another
reason to do a good job.
The other danger here is that I have seen American parties miss the
deadline for proving foreign law, and therefore the courts did not apply
foreign law and instead applied U.S. law on the issue.
MICHAEL W. GORDON:
What we have tried to do is to show that in cross border situations there
are very, very complex issues. These are issues we have often studied in
conflicts classes in a federal system - like the system in each of our
countries - where the problems are considerably less different. When we
deal cross border with a different legal culture, a civil law culture, the
MODERATOR -
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problems are really very, very different. I hope we have raised a lot of red
flags.
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